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erl 1 it isllled

,RDERED rhanhe renewed motion (004) by plaintiffAlta Real Estate Holdings, LLC and the

motion (005) by defendant our Business, LLC are consolidated for purposes ofthis determination; and it

is

7RDERED thatthe renewed motion by plaintiff Alta Real Estate Holdings, LLC for, in part,

summary judgment on its ,p""ifi" p"rfo..ance cause of action is granted in part and denied in part; and

it is f'urther

7RDERED rhatthe motion by defendant our Business, LLC for summary judgment dismissing

the complaint is denied.

Plaintiff Alta Real Estate Holdings, LLC, f/k/a Alta Investments, LLC' brought this action

seeking, in part, specific performance of; contract lor the sale of real property. The real property'

PRESENT:
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located in Southold, New York, is owned by defendant our Business, LLC. Plaintiff also seeks to

recover delay damages and attomey's fees allegedly arising out ofdefendant's refusal to perform under

the contract ofsale. By its answer, defendant asserts 23 affirmative defenses, including. inter alia'

estoppel, unclean hands, and laches. By order dated June 11,2021, the cou( (Luft, J., retired) denied,

without prejudice to renewal upon the completion of discovery. plaintifls prior motion for, inter alia, an

order lor summary judgment in its favor on its specilic performance cause of action.

Having been granted leave to renew upon the completion ofdiscovery, plaintifT again moves' in

part. fbr sumriary juJgment in its tavor on its specific performance cause of action and dismissal of

det'endant's affirmativi defenses. Plaintiff contends, among other things, that it was ready, willing, and

able to perform. and that defendant's al'firmative defenses are without merit and were conclusory and

containld no factual allegations. Plaintiff also moves for an order granting partial summary judgment in

its favor as to delay damages, together with interest and attomey's fees and costs, and setting the matter

down for a hearing on the issue Jfdamages. In support of its motion, plaintiff submits, inter alia, the

residential contract ofsale dated December l3,2Olg (hereinafter, the December 13,2019 contract), the

alflrmation and deposition transcript of Andrew Strong, Esq., a letter datedMay 27.2020, from Mr.

strong to defense counsel (hereinafter the May 27,2020 letter), and various bank statements.

In addition. defendant moves, in part, for an order granting summary judgment dismissing the

complaint and cancelling the notice ofpendency. It further seeks an order directing plaintitTto pay costs

und.*p.nre, associated with such cancellation. D.f"ndunt contends, among other things, that plaintiff s

claims are barred by the express language ofthe parties' agreement. In support of its motion, defendant

submits, in part, the lener Jated fulait i, 2020 from Mr. Strong to its counsel (hereinafter the March 5'

2020 letter) and the affidavit of Anatol Yusef'

Defendant faited to establish a prima facie case of entitlement to summary judgment in its favor

(see Lundy Dev & Prop. Mgt., LLC v Cor Real Prop' Co'' LLC' 181 AD3d I 180' 1 t 8 NYS3d 478;

Coizzt v 164-50 Crossboy neaity Corp.,3 7 AD3d o+0, g: t NYS2d 433 [2d Dept 2007); see generally

t{iiigrad v New york iniv. uia. ci..'aqNy2d 851,487 NYS2d 316 [985]). "A court should

interp-ret a contract . . . in accordance with its plain and ordinary meaning, and should arrive at a

construction that witl give fair meaning to all;fthe language employed by the.parties to. reach a practical

interpretation of the[ir] expressions . . I so that their reasonable expectations will tre realized" (249-251

Brighton Beach Ave., rrc v z$ nrignbn corp.,217 ADSd 809, 811, 192 NYS3d 133 [2d Dept 2023]

f int?-ur quotution marks omittedl, q,ioting fo* 
" fi(:.?97 AD3d 708' 711' 1'74 NYS3d 381 [2d Dept

20221; see Frantzv Marcht"in,ite n1"a746, 188 NyS3d 622 [2d Dept 2023]). "A limitation of

remedies 
.will not be implied and to be enforceable must be clearly. explicitly and unambiguously

expressed in a contract"' lLu,niy i"u * Prgo' MSIILLC 
-v.Cor 

Real Prop' Co" LLC' 181 AD3d at

I l8l, 118 Nys3d 478, quotingrer*inat c)nt. i nenry Modetl & co.,212 AD2d213,218,628

NyS2d56[1stDeptl9951;.':Indeed,'[s]uchclausesare...strictlyconstrued.againstthepartyseeking
to avoid liability[],[.] 

"rd 
.^ dri;il; must be included in rhe agreement limiting a party's remedies to

those specified in the contract in order for courts to find that th[o]se remedies are exclusive" (Lundy Dev

& prop. Mgt., ttc v cor neali irrp. cr., LLC, t81,AD3d ar 1181, 118 NYS3d 478 [intemal quotation

marks and citations omitteal. iirst qu oting Terminal Cent. v Henry Modetl & Co,,212 AD2d at219,
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628NYS2d56; and then quoting HealthNow N.Y. v David Home Bldrs., Inc,,176 AD3d 1602. 1604,

I l2 NYS3d 360 [4th Dept 2019]).

Pursuant to the December 13,2019 contract, "Ii]f Setler def'aults [thereunder], Purchaser shall

have such remedies as Purchaser shall be entitled to at law or in equity, including, but not limited to,

specific performance." Contrary to defendant's contention, nothing in the March 5,2020 letter, which

.it. fo.th, in pertinent part, that "the entire down payment shall be retumed to the Purchaser in the event

of the Seller's defautt under the terms ofthe Contract ofSale [sic] 'Default,' tbr purposes hereof, shall

mean ONLY that the Setler willfully or intentionally refused to close this matter as aforesaid," did not

limit ptaintiff s remedy for defendant's breach to retum of the down payment (see Lundy Dev & Prop.

Mgt., LLC v Cor Real Prop. co,, LLC, I 81 AD3d 1 I 80, I 1 8 NYS3d 478; Coizza v I 64-50 Crossbay

nioity Corp.,37 AD3d 640, 831 NYS2d 433; cf. 413 Throop, LLC v Triumph,the Church ofthe New

Age,'153 AD3d 1306, 6l NYS3d 307 [2d Dept 20171; Arker Cos. v New York State Urban Dev Corp',

+7ao:ang,84gNYS2d660[2dDept2008]). Accordingty,thebranchofdefendant'smotionfor

summary judgment dismissing the complaint is denied. as is the remainder of its motion.

Plaintiff established its prima facie entitlement to summary judgment in its ihvor on its cause of

action for specihc pertbrmance (see Herzog v Marine, 170 A.D.3d 682, 96 NYS3d 69 [2d Dept 2019];

ctsrke v Bistien, izs ao:a 632, 7 NYS3d 608 [2d Dept 20l5]; Yitzhoki v sztoberek,3S AD3d 535,

83 I NYS2d 267 [2d Dept 2007); cheemanlall v Toolsee, I 7 AD3d 392, 792 NYS2d 360 [2d Dept

2005]). .,To prevail on a cause'ofaction for specific performance ofa contract for the sale ofreal

prop".ty, a pla'intiff must establish that it substantiatly performed its contractual obligations and was

,"uay, *itting, and able to perform its remaining obligations, that the seller was able to convey the

p.op"rry, anJthat the.e wai no adequate remedy at liw" (Herman v 818 ll/oodward, LLC,2l8 AD3d

lsi,lii,195Nys3d l0 [2dDept )ozl1;seeisn*enazivMi1er,190AD3d668, 138NYS3d 185 [2d

oept zozt]). In moving for summary j udgment in its favor.on a complaint seeking specilic performance

ofa contract for the sale ofreat property, :lhe plaintiff purchaser must submit evidence demonstrating

6nancial ability to purchase the property in orier to demonstrate that it was ready, willing. and able to

purchase such property', llsnkinaii, i4itt"r,1g0 AD3d at 670, 138 NYS3d 185 [intemal quotation

marks omitted], qlloling Grunbaum v Nicole Brittany, Ltd.' 153 AD3d 1384, l3 85, 61 N.YS3d 146 [2d

Dept 20171; ,i, btNi tCts, LLC v Battard, 172 AD3d 1330, 102 NYS3d 78 [2d Dept 2019.])'

Where,ashere,timeisnotmadeoftheessenceintheoriginalcontractforthesaleofreal
property. "oneparty may subsequently give notice to.that effect' and avail [itsell'] of forfeiture on

det-auh,. (L G 7 2 3, LLC v Roy a t b er., 
" 
I ic., 2t 6 AD3 d 93 l, 93 3, I 89 NYS3d 625 [2d Dept 20231

[intemal quotation .urk, o.itt"d], quoting Mohen v Mooney' 162 AD2d 69a'!91:557 NYS2d 108 [2d

b.piiqS6t, seeLashleyvnorieitostieDev'Corp',212AD3d800'l82NYS3d196[2dDept
2023])...Thenoticesettinganewdatefortheclosingmust(1)giveclear,distinct,andunequivocal
noticethattimeiSoftheessence,(2)givetheotherpartyareasonabletimeinwhichtoact,and(3)
i;f"; rh; other party thar iri" p.,r,"1 does not perform by the designated date, he [or she] will be

considered in de fault, @asnii i BDL Real Esto'le Dev. corp.,212 AD3d at 801, 182NYS3d 196

[intemal quotation *u.k, o.iLdl' quoting Nehmadi y Oyltii' 63 AD3d 1125' 1127 ' 882 NYS2d 250

[2d Dept 2009); see Sikors*i 
" 

iiry'rt N";burgh, 188 AD3d 1 1 12, 136 NYS3d 362 [2dDept2020)).
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"What constitutes a reasonable time for performance depends upon the facts and circumstances ofthe

particular case" (Zev v Merman,73 NY2d 781,783,536 NYS2d 739 [1988]; Herman v 818
'Woodward, 

LLC,2l8 AD3d 756, I 95 NYS3d l0). While the determination of reasonableness generally

is a question of fact, it may determined as a question of law where there is no dispute as to the facts (.see

Herman v 818ll/oodward, LLC,2l8 AD3d 756, 195 NYS3d 10 Please Me, LLC v State of New York,

215 AD3d 1149, 187 NYS3d 415 [2dDept2023l).

Plaintilf estabtished, prima facie, that it eff'ectively made July 7, 2020, a time ofthe essence

closing date (see LG723, LLt v Royal Dev,, Inc.,216 AD3d 93 l, 189 NYS3d 625; Ashkenazi v Miller'

l90A-D3d668, l38NyS3d 135;Si/torskyvCi4tof Newburgh,188AD3d 1112,136NYS3d362). The

May 27 ,2020 letter unequivocaliy set July 7, ZO2O', as the closing date, expressly stating that time was of

the essence, and advising delendant that ilit faitea to perform on that date, it would be deemed in default

ofthe December 13,2019 contract and "[plaintiffl shall be entitled to pursue all available remedies

inctuding but not limited to specific perfonnance and delay damages." Given, among other things, that

defendan't had roughly five months to close from the initial closing date set forth in the December 13'

2019, it had a reasonable amount time within which to close, (see Herman v 818 ll/oodwortl, LLC'218

AD3d756,l95NYS3d10;2626BtoadwayLLCvBroddwayMettoAssoc''LP'-85AD3d456'925
Nys2d 437 [l st Dept 20111; chaves v Koinfeld,83 AD3d 522, g2l NYS2d 64 [1st Dept 201 1l).

Throughthesubmissionof,interalia.thedepositiontestimonyandaffidavitofMr.Strongand
bank statements, plaintilf further .rtuttirn"a, prima facie, that it was ready, wilting, and able to perform

on July 7, 2020 (see Clarke v B,;ii",128 AD3d 632' 7 NYS3d 608; Sasa v Acevedo' 40 AD3d 268'

834 Nys2d 189 [ I sr Dept ZOii;-iriti' ' 
pxaneilo, 15 AD3d 373 ' 78s NYS2d 715 [2d Dept 2005];

Ober v Bey,66 AD2d 441, 698 i'lYai; 876 [2d Dept 2099); c|' Dkon v Mltou!' 70 AD3d 763'894

Nys2dl27[2dDeptzorotl.aspraintin"ont"na",thebankstatementssubmittedinsupportofits
motion were self-authenticati"f aJt"t*" t' ee Thomas u Rogers Auto Collisio':^I:?'69 AD3d 608'

896NyS2d 73[2dDept2,riiii"m"riraim,l_'16AD2dl16,s74NYS2d2[2dDept1e91])' 
rhe

evidence submitted by pruintiri inJi.ut"d, among other things that, that prior to July 7,2020, plaintiff

transferred a down payment in tr.," u,,oun, or$t'+o,ooo to dlferse counsel's escrow account, and that on

July 7,2,2',ptaintiff was wiliirg *a 
"Uf. 

," pay ihe purchase price balance, having transfbrred the

necessary funds by *ir. trrnri". io tt," 
"r..o*u."ouri 

of its attomey in comection with the subiect real

estate transaction. plaintiff was not required to demonstrate an actual tender of performance in light of

clefendant's refusal to close on lrrly7,2020(see coizzav 164-50 crossbay Realty co7t"73 AD3d 678'

900NYS2d416[2dDept2o1O];Yitzhakivsztaberek'38AD3d535,831NYS2d267).Inopposition,
defendant failed to .aire u t iau'ii iri"ir*ri, " 

llrronto,172 AD3d 1296, 102 NYS3d 88 [2d Dept

20191; Clarke v Bastien,l28 AD\d632, 7 NYS3d 608; Lot 57 Acquisition Corp' v Yat Yar Equities

Corp.. 63AD3d 1 109. 8s2 NYS2d 4;' fza otpt 2009f; see generillv Alu""z v Prospect Hosp" 68

NYrd 320,508 NYS2d 923 [1986])'

PlaintiffalsodemonstrateditsprimafacieentitlementtopartialSummll]Ju.d^c::ntinitsfavor
on the issue of artorney,s tt.. r"?"*ir t, ei:e Loughlin v Meghii, t86 AD3d 1633. 132 NYS3d 65 [2d

Dept2020l; eioorttiunnmiioii'i',ni"ficeox^sZi'+tNYS3d273[2dDept20t6l;Levine
v Catskill Regionot o1-r'o":*"i'ii'g ii'p" y AD3d624' 871 NYS2d 191 [2d Dept 20081) 'New

Alta Real Estate Holdings, LLC v Our Bus., LLC
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*:i:,Y1::?;: r;::;t,LII v our Bus , LLc

rNffiW
mrtartXi*,

According to the Dr
1 thereunder]. the ilffi ,""t::lter 

I 3',20 I 9 contrao. "[ i
rees acrually incurred i, """113 

srratl ue enr;ttei ;;.i]' 
the event olany litieation or dispute

lmfftrfi$r******lgffi ffiffi
The court now turns t

delenses. when moving ," o:^Lt-^o:-tl-"f 
plaintills motion for dismissal of delendanr.s alfirmarivea",on.,,u,ing1hililffi::I::ff::ffl;:::fffi the ptainti riiear.,r" f *.,'"r

apprv under the ractuar circumstances orthe 
"u,. 

o. i, ail. ,T,1#XHlilJi,l::;i;;t;,;i;;l:,7 *,N.A..ts6AD3d6e4, r30Nys3d zzriaiwr\o\ii,;;';;vMi*o,tr eo\i-sl|.siNys3d re7[2dDept 20191) In the context of a motion rri[.ir..i, ffiutirr"a"r"nr", :"*" 
""r. i"rl,,,o*r,,construe the pleadings in favor of the pu.ry u..".ting tt. a"f.n* *aeir.;h;;;;,fi;nefir of everyreasonableinference"(LGFunding,Lrcrurit"is"iii-props.ofotathe,LLi,t8lAD3d 

664,665,122 NYS3d 309 [2d Dept zoz0i Jintemat qrotu,ior -urt", omittedi, quoting Bank of N.y. v penalver,125 AD3d 796' 797.1 Nys3d 825, r 26 [2dDept iotit t* Gonzarez v rringate ar Beacon, 131 AD3d747, 26 NYS3d 562 [2d Dept 20 1 6]).

As to defendant's first afftrmative defense, alleging that the complaint fails to state a cause ofaction' '[n]o motion by the plaintifflies under cPLR:ir i1u.y,o strike the defense [offailure ro state acause of actionl, as this amounrs to an endeavor by the ptaintirrto ,"rr,rr. .urii"i"rir;.' [its] ownclaim" (ochoa v Townsend,209 AD3d soz, sos.-sost77 Nys3d 8r [2d Depr 2022] [internal quotationmarksomittedl, qtoringButrerv-latlneila.58 AD3d 145, 150, sosN;yszaiot rzao.pi zooal,r"n
Lewis v us Bank N.A., 186 AD3d 694, 130 Nys3d 22; MazTei v Kyriacou, 98 AD3d l 088, 951 Nys2d
557 [2d Dept 2012]). However, plaintiff demonstrated, prima facie, that the other affirmative del'enses
were either without merit or were conclusory in nature and contained no factual allegations (see HSBC
Bank USA, N.A. v Sene,219 AD3d 1499, 197 NyS3d 525 [2d Dept 20231; US Baik N.,t. v

[[qt.[1ibo, t: ADld llt, l8] NYSSd 485 pd Dept 20231; countrvwide Home Loans se,'vici''s,
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rnotion br delendant is denied.

Dated: / z

L.P. v Vorobyov. 1 88 AD3d 803, I 36 NYS3d 81 [2d Dept 2020]). In opposition, det-endant lailed to

raise a triable issue of fact (see HSBC Bank USA, N.A. v Sene,219 AD3d 1499, 197 NYS3d 525' Bank

N.A. v okoye-oyibo, 13 AD3d 7l 8, 183 NYS3d 485; Countrywide Home Loans Servicing, L.P. v

Vorobyov,l83 AD3d 803, 136 NYS3d 81). As such, plaintiffis entitled to dismissal ofdefendant's

aftirmative defenses except for the first affirmative defense.

Moreover, the remainder of plaintifls motion is denied. Plaintiff failed to establish its prima

i-acie entitlement to recover ofdelay damages. "lt is welt established that a purchaser ofreal property

who is awarded specific performance, may also recover damages sustained by him or her as a result ol
the seller's unrea;onable and unwarranted delay in conveying the property" (Cobble Hill Nursing Home

v Henry & ll/arren corp.,196 AD2d 564,567,601NYS2d 334 [2d Dept 1993); see E.T. & B.R.L. of
cent, N.Y, v Tytl, 185 AD2d 400. 586 NYS2d 30 [3d Dept 1992]). "When claims are made for damages

fbr delay, plaintiff must show that defendant was responsible for the delay; that these delays caused

delay in completion ofthe contract (eliminating overlapping or duplication oldelays); that the plaintiff

sutlered damages as a result of these delays; and ptaintiffmust fumish some rational basis for the court

to estimate those damages, although obviously a precise measure is neither possible nor required" (P/a/a

Gen. Constr. Corp./EMCO Tech-Constr. Corp., JV, LLC v Dormitory Auth. of State ofN. f., 89 AD3d

819. 825, 932 NYS2d 504 [2d Dept 2011] [intemal quotation marks omitted], qrtoting Manshul constr'

Corp.vbormitoryAuth.of State'of N-Y.,79 AD2d383,387.436NYS2d 724 lstDept l98ll). Based

on ihe recor.l, at tire very least, triable issues of fact exist as to whether defendant was the sole proximate

cause of the delay (see Plato Gen. Constr, Corp./EMCO Tech Constr, corp., JY, LLC v Dormitory

Auth. of State ofN. r., 89 AD3d 819, 825' 932 NYS2d 504)'

In light ofthe foregoing, the motion by plaintiff is granted in part and denied in part, and the

4D4-''

J.S.C.

FINAL DTSPOSITION X NON-FINAL DISPOSITION

FILED: SUFFOLK COUNTY CLERK 12/12/2023 04:41 PM INDEX NO. 611064/2020

NYSCEF DOC. NO. 162 RECEIVED NYSCEF: 12/12/2023

6 of 6


